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REASONS FOR DECISION
[1] Ms Kelly rented premises at Mareeba from the landlord’s agent, Rental 

Homes Now, under a General Tenancy Agreement.  The period of the 
tenancy was between 14 August 2010 and 13 February 2011.

[2] After Ms Kelly left the premises a dispute arose about the bond of $1,000.  
She brought proceedings in QCAT’s Minor Civil Disputes jurisdiction and 
the matter was heard and determined by a Magistrate, sitting as a QCAT 
Member, at Mareeba on 6 June 2011.  The issues were whether or not 
Ms Kelly had given the proper notice of her intention to leave, and whether 
she should pay for damage allegedly suffered to the premises.

[3] The learned Magistrate decided that Ms Kelly had given adequate notice 
of her intention to leave, and that she should not be held responsible for 
the alleged damage (except for the replacement of a rubbish bin) and 
ordered that the bond be paid as to $910 to her, and $90 to Rental Homes 
Now.

[4] The agent seeks leave to appeal the Magistrate’s decision.  Leave is 
necessary: QCAT Act s 142.  The requirement that an applicant in the 
position of Rental Homes Now obtain ‘leave’ to appeal means that, in 
cases like this, its appeal will not be heard unless it can show that there is 
a reasonably arguable case of error in the Magistrate’s decision, or some 
question of general importance upon which a decision of the Appeal 
Tribunal would be to the public advantage.  

[5] The question whether leave should be granted, or not, is sometimes 
decided by considering whether it is necessary to have an appeal hearing 
to correct some substantial injustice in the learned Magistrate’s decision.

[6] No error of that kind is apparent here.  As the transcript of the proceeding 
shows, Ms Kelly attempted to give a notice of her intention to leave by 
email on 27 January 2011.  Under s 277 of the Residential Tenancies and 
Rooming Accommodation Act 2008 a residential tenancy agreement ends 
if the tenant gives a notice of intention to leave, and hands over vacant 
possession.  Under s 327 the tenant’s notice must contain certain 
information but there is nothing, here, to suggest that Ms Kelly’s notice 
was deficient.

[7] Her notice advised of her intention to leave on 11 February 2011.  Under 
s 331(2)(f) a notice given ‘without ground’ for a periodic agreement (as this 
was) must specify a handover day which is two weeks after the notice 
itself.  The agent’s claim was that it did not receive the notice sent by email 
by Ms Kelly, but her explanation for that was that she used the email 
address given to her by a member of the agent’s own staff. 

[8] The learned Magistrate referred, in his reasons, to s 70 of the Act but it 
applies to the circumstances in which a fixed term agreement for a 
residential tenancy may continue, even after the term itself has expired.  
He did not, with respect, refer to the sections mentioned above.  

[9] It is tolerably clear from his reasons, however, that he accepted Ms Kelly’s 
evidence that she attempted to give her notice of intention on 27 January 
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using what she had been informed was the correct email address and, she 
took the form into the agent’s office.  

[10] The learned Magistrate also rejected the agent’s claim for alleged damage 
to a wall in the premises and it is, again, apparent that he preferred 
Ms Kelly’s evidence that she had not caused that damage.

[11] The learned Magistrate did, with respect, misdirect himself about the 
relevant provisions in the legislation but, as this analysis shows, it is 
reasonable to infer that he made findings about the evidence which means 
that Ms Kelly’s notice was given in compliance with the legislation and the 
agent is not now entitled to additional rent (which it is claiming) for a period 
after the tenancy ended.  

[12] The error about the relevant provisions of the legislation is a mistake of law 
entitling the agent to have leave to appeal but the appeal itself must be 
refused: the learned Magistrate found, as he was entitled to do, that the 
notice complied with the legislation; and, he made findings of credit about 
the claim for repairs to damage, in Ms Kelly’s favour.

[13] Findings of fact and credibility will not usually be disturbed on appeal if the 
facts inferred by the Tribunal, upon which the findings are based, are 
supported by evidence of sufficient strength.  It is plain from his reasons 
that the learned Magistrate preferred Ms Kelly’s evidence about her efforts 
to email the notice, and the alleged damage.  The Appeal Tribunal will only 
interfere if it can be shown that has been a mistake in assessing the 
factual evidence (such as a failure to take some relevant evidence into 
account), and nothing of that kind is suggested by the transcript of the 
proceedings here.

[14] In the circumstances the applicant should have leave to appeal, but the 
appeal should be dismissed.
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